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INTRODUCTION 

The Southern New England Telephone Company (‘Telco”) herein files with the 

Department of Public Utility Control (“Department”) its Motion to Dismiss the Petition 

tiled on January 2, 2003 by Gemini Networks CT, Inc. (“Gemini”) or, in the alternative, 

Motion to Stay andor Bifurcate Issues and Request for Procedural Order. In its Petition. 

Gemini asks the Department to: (1) declare that the “entire” Hybrid Fiber Coax (“HFC”) 

network formerly leased by SNET Personal Vision, Inc. (“SPV”) is subject to unbundling 

and tanffing as unbundled network elements (“UNEs”) pursuant to Connecticut General 

Statutes (“Conn. Gen. Stat.”) $16-247b(a); (2) initiate an expedited cost of service 

proceeding to determine the rates at which such UNEs will be offered pursuant to Conn. 

Gen. Stat. $16-247b(b). and (3) order the Telco to provide an immediate inventory of the 

remaining m C  plant. including the condition of such plant and an itemized list of any 

ponions of the plant previously disposed of.’ 

Gemini’s Petition should be dismissed on the grounds that: (1) the Petition is an 

untimely request for arbttration pursuant to $252 of the Telecommunications Act of 1996 

(“Act”)’ and does not otherwise comply with the requirements of $252; (2) the Petition is 

inadequate on its face to apprise the Telco and Department of the relief i t  is seehng in  

that Gemini fails IO identify the specific features or functions of the HFC network that it 

seeks to unbundle; (3) [he Petition is moot as i t  relates to the HFC fiber, as spare fiber is 

already available to Gemini as the dark fiber UNE; (4) the Petition is moot Io the extent 

that Gemini is seeking transpon similar to that provided to SPV i n  Tiers’ One and Two of 

See Gemini Perliton a i  I I 

Pub L No 104- 104. 1 I O  %at 56 (1996) cod~fied ihrouehoui 47 U S C 

I 
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the HFC network because Gemini can obtain the same transpofl under the same terms 

and conditions provided lo SPV pursuant to the Telco's FCC Tariff No. 39; and (5) the 

Department has no jurisdiction over the coaxial distribution facilities in  Tier Three as 

they were not and are not used to provide telecommunications and, therefore, are not 

subject to unbundling pursuant to §251(c)(3) of the Act, Conn. Gen. Stat. $247b(a), or 

any other federal or state law. 

In the alternative. Germni's Petition should be stayed pending the Federal 

Communications Commission's ("FCC") decision in the Trienniul Review P r ~ c e e d i n g . ~  

To the extent that the Depanment decides not to dismiss andor  stay the Petition. 

the Depanment should issue a procedural order to: ( I )  require Gemini to amend the 

Petition to identify (a) the features andor functions of the HFC network that i t  seeks to 

unbundle, (b) how the requested W E  will be used for interconnection and/or access to 

the local telecommunications network. and (c) why the existing UNEs offered by the 

Telco do not satisfy Gemini's needs; ( 2 )  bifurcate the proceedings into two phases wlth 

only the legal issues addressed in phase one and Gemini's request for a cost study and 

inventory addressed i n  phase two, ( 3 )  order that phase one, which only addresses legal 

issues, does not require any discovery or hearings. but will be resolved based on bnefs 

submitted by the parties; (4) i f  a n y  discovery is permitted i n  phase one. limit discovery to 

information specifically required to resolve the legul issues; and ( 5 )  deny Gemin~'s 

~ 

See CC Docket No 01-339. In rhe Morrer o/Revrrw o/i/w Secrion 251 Uirbuiidlins Obligariortr of 
Inrumbenr Local Exchange Carriers.  CC Dochet KO 96-95, lrriplcn~enrorrorr of rhe Local Coniperir,oii 
Provisions of die Telecorrimunicnrio~i~ Aci of IYYb. CC Dockt No 9s- 147. Dcplo!rrtclrr of LVirclme 
Services O f f e m g  Advanced Telecoiri,,ii,rtIcnrrolrs C u p o h ~ l ~ r )  ("7, rennuil Kcvrcw Proccerling" o r  "Trienrriul 
Rewew") 
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request for any inventory in phase one as unnecessary to the resolution of the legal issues 

of whether unbundling is required, deferring such discovery until phase two. 

1. BACKGROUND 

While Gemini makes much of the Telco's original intent to build out the HFC 

network to provide ubiquitous full service telephony, data and cable, that intent is 

irrelevant in light of superceding facts that required the Telco to abandon its plans to use 

the HFC network for telephony. Gemini's emphasis on the original or proposed design 

of the HFC network or the original inlent or proposed use is misplaced and irrelevant to 

the legal issues pre~ented .~  It is the Telco's actual use, or in this case the lack of use as 

previously determined by this Depanment. of portions of the HFC plant in its network 

that control the Department's determination of whether i t  has jurisdiction in this matter. 

The history of the Telco's ownership and construction of the HFC network, and 

its use by SPV, is well known to the Department.' Bnefly. in 1992, the Telco began to 

analyze how it  could reduce costs to maintain and modernize its copper distribution 

telephony plant. In 1996. the Telco proposed to panicipate in the video services 

marketplace and committed. through SPV. to compete with incumbent cable operators 

' Gemini Petition a1 3-4 

See gerrerally, Docket No. 96-01-24. Appl8cartoii of SNET Personal Vision for a Cenificate ofPublic j 

Convenience and Necessrry ro Provide Conimimrry Aiireiina Television Service ("Frarichise Applicarion 
P,oceeding"). Decision. Scplember 25 .  1996 ("Froriclirse Applicarion Decrsion"); Docket NO. 99-04-02. 
Appltcorron of SNET Prrso,inl Vision. Inc IO Modif i  irs Fi-anchise Agreerrienr ("Fronclirse Modrficorron 
P,ocred,ng"). 3nd Docket No 00-0s- 14. Applrconoif ojSoirrlier-i1 New Englmd  Telecorrr~rrrifrrcuiiofis 
Corpornrron nld  SNET Personal Vrsroi~, IIIC. ro Relinyirish SNET Personal Visrorr. l m  's Cen$cnrr ofPublk 
Corruenrerice and Necessrry ("Fra~rcl~ise Reliiquirhnte,ir Proceeding"). Decision. March 14.2001 
("Franchise Rrlr~ryuishmriir Decision"). See olso Docker No 95-06-11. Applicarion oJTlie Soirrhern New 
ElrgloJld Teleplione Conipnny for Approvol IO Offer Uiibmulled Loops, Pons mid Associarrd 
lnrerconnecrmr Arrangenienrs. Decision. December 20. 1995 (discussing the Telco's developmeni and cost 
allocation of [he HFC network); and h'ew Eiiglond Coble Te lnuron Assoclarion. Irrc. Y Depomnenr of 
PoblJc Urilrry Conrrol. No CV 97057 1302. 1996 WL 481711 at * 6-7 (Conn Super Aug. 4, 1998 
(McWeeny, J ) (reviewing several Depdrlmenl Decisions concerning [he Telco's HFC network).  
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across the entire State of Connecticut using HFC technology to deliver ubiquitous, full 

service telephony, data and community antenna television (“CATV” or cable) senicc6 

The Telco sought to construct a network that would provide cost efficiencies and enable 

competitively priced delivery of a full product line, including information, 

communication and entertainment.’ Beginning in  1998, however, the Telco expressed 

concerns regarding its continued commitment to CATV service because of HFC 

telephony technology changes: but expressed its willingness to maintain SPV’s franchise 

until at least October ~ O O O . ~  In August 2000, the Telco and SPV petitioned the 

Depanment 10 relinquish SPV’s Certificate of Public Convenience and Necessity 

(“CPCN”) and withdraw from the CATV market in Connecticut on the grounds that the 

Telco had abandoned HFC as a replacement strategy for its copper network because it 

was unsuitable for delivenng ubiquitous. full  service telephony and that SPV could not 

financially support the continued deployment of a video-only HFC network.” The 

Department granted the request 

Despite the initial plans, the HFC network was never equipped or buih out to 

provide telecommunica~ions services due to changed circumstances that made HFC 

unsuitable to suppon full  service telephony. The reasons for the Telco’s abandonment of 

its onginal intent to use the HFC network for telephony are sei forth in detail in the 

’ See Frnnchise Applicarion Decision 

1 
Frorrcli,se Modificariorl Proceeding. Applic2tion. April I ,  1999. at 7 

Srr Docket No 98-02-20. Jornr Appl~corron of SBC Contnitrtircarioiis Iric and Soirrheni New England 
8 

Telecoirrrriunrc~rrons Corporarion for Approval of a Clmzge of Coilirol. Decision. September 1. 1998 
(“Merger Drcrsion”), a i  14 

9 
See Merger  Decision a t 4 8  

Fiorrclirse Relrnyurshmenr Proceedriig. Application. Augusi I I .  2002. 31 11-12 I O  
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Department's Franchise Relinquishment Decision. These reasons included withdrawal of 

the major manufacturers and suppliers of HFC telephony components, and technolo$cal 

and economical shortcomings of HFC for a full service telephone network." As a result 

of these changes, the Telco never equipped or used the coaxial distribution facilities to 

provide telecommunications services other than a trial of 2,000 volunteers in Stamford." 

In granting SPV's request to relinquish its CPCN and CATV franchise, the 

- 

Depanment acknowledged that the coaxial distribution plant was not used for 

telecommunications. In order to comply with the FCC's fully allocated costing concept 

specified in  Accounting Safeguard Order 96-150. and to avoid cross-subsidy by the 

telephone subscnbers of the cable franchise. the Telco changed the Shared Service 

Agreement with SPV to allocate network costs 85% to SPV and 15% to the Telco, rather 

than the 50/50 allocation that had been used historically. This approved allocation 

reflected a [BEGIN TELCO PARA. 2 PROPRIETARY] 

2 PROPRIETARY] assignment of the coaxial distnbution plant to SPV." The 

Depanrnent acknowledged that the Telco was required to change the Shared Service 

Agreemeni allocation to comply with the FCC's prescnbed fully allocated costing 

concept." 

[END TELCO PARA. 

Fmirchtse Relinquishmenr Decrsiorr a1 6-9 11 

'' Thls m a l  was lerminated in early 1997 and all equrpmenr In Tler Three used 10 provide 
telecommun~cat~ons seivlces for ihe Ilmlied ma1 were removed. In February 1997. rhe Nallonal Electric 
Safely Code ('"ESC') standards subcornmillee denied the Telco's June 1996 request for a modificarlon 10 
illlow placemen1 of an independent power supply source as pari of [he hber s m n d  in the "communlcarions 
e m "  on lelephone poles Thls power supply was necessary for backup power for the ielecommunicaiions 
Services As a resulr of ihar ruling. rhe rrlal of ielecommunicallons services was rerminJied Fronchlse 
Modrficrrrioii Proceeding, Response IO Inlerrogaiory CATV-14. May 19. 1999. 

I1 F ~ m r h i s e  Relritqurshmenr Proceeding. Lsie-Flled Enhlbli No 8. Air A. Dec 1. 2000 

Fioiichise Relrnqurslirnenr Deusron ai 18 Id 



Pursuant to the Department’s authorization to SPV to withdraw from the CATV 

market, the Telco filed a disposition plan. This plan, subsequently approved by the 

Department,” identified the SPV assets and portions of the HFC network used solely for 

CATV services that would be disposed. 

[BEGIN GEMINI PARA. 2 PROPRIETARY] 

[END GEMINI PARA. 2 PROPRIETARY] 

Franchise Relirqurshnierii Proceedm:. Department Letter. May  2 I .  2001 1 %  
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11. THE PETITION SHOULD BE DISMISSED 

A. Grantin? Gemini’s Petition Would Be Unlawful As Inconsistent With 
Federal Law. 

The Depanment should disrmss Gemini’s Petition as inconsistent with federal 

law. As a preliminary matter, i t  is clear that state law in this area has been preempted as 

a result of federal legislative and administrative action. Certainly after USTA. i t  is clear 

that the FCC’s new unbundling rules (and its decisions about what network elements may 

be unbundled under those rules) will need to incorporate a meaningful limiting 

impairment standard “rationally related to the goals of the Act.”” 

1 6 .  . 

. The Supreme Court and federal Courts of Appeals have made it clear that state 

commission orders must be consistent with the Act, federal court decisions and FCC 

regulations interpreting the A c I . ’ ~  The Act requires the FCC - and only the FCC - to 

determine rhe category of network elements that must be unbundled by applying the 

“necessary” and “impair” standards. See 47 U.S.C. §251(d)(2).I9 State law, therefore. 

cannot authorize unbundling decisions that conflict with the federal requirements. Conn. 

Gen. §16-247b(a) expressly recognizes the Depanment’s limited authority 

In upholding the FCC’s junsdtcttonal authority to make rules governing matters 

to which the Act applies. the Supreme Court made clear that: 

[Tlhe questlon . . is not whether the Federal Goveinment 
has taken the regulation of local telecommunications 

Unmd h i e s  Teleconi Associoirori. C I  nl I FCC. 290 F 3d 4 15 (D C Cir 2 0 0 2 )  (“USTA”) 

See. e.! , ATBTCorp. I‘ lowu U i d i m s  Board. 525  US 366 (1999) (“lowo Urd Bd ”). 31 358; dccrsioir 

Ib 

I1 

011 remand. /own Urds Bd I’ FCC. 2 19 F 3d 744 (8th Clr 2000). affd m pori. ret  ‘d rn purr sub ~ I I I  

ven:ofi Cofimiiinrcoiions. Inc I, FCC. I ? ?  S Ct 1646 (2002) 

Id a t  378. n 6 

Thai IS what [he FCC I S  curren i l )  u i d e r t a i i n g  in 11s T r m i n m I  Rerrew Procredrog 19 



competition away from the States. With regard to the 
matters addressed by the 1996 Act. it unquestionably has. 
The question is whether the state commissions’ 
participation in the administration of the new federal 
regime is to be guided by federal-agency regulations. If 
there is any “presumption” applicable to this question, it 
should arise from the fact that a federal program 
administered by 50 independent state agencies is surpassing 
strange. 

Iowa Urils. Ed., 378, n.6 (emphasis added) 

It 1s clear thar the FCC lacks the power to delegate to state commissions the 

responsibility for determining which network elements must be unbundled. There is 

nothing in the Act to suggest that [he FCC can delegate unbundling decisions to the 

states, because the statute expressly directs rhe Federal Communications Commission to 

make those decisions. A federal agency may delegate its authority to the states only if 

Congress intended to permif [hat result, either explicitly or implicitly. See, e.g., Nurionnl 

Park & Conservarion Ass’n v. Sranron. 54 F. Supp. 2d I .  18 (D.D.C. 1999); see also 

Assiniboine & Sioux Tribes v. Bd. of Oil & Gas Conservafion, 192 F.2d 782,795 (9th 

Cir. 1986) (“Without express congressional authorization for a [delegation]. we must 

look to the purpose of the sfafute to ser its parameters.”). If the FCC were to “delegate” 

the hard policy choices underlying these unbundling decisions to 50 independent state 

commissions, each with its own individual policy preferences, i t  would undermine the 

national policy and unlawfully abdicate its responsibility to provide “substance 10 the 

‘necessary’ and ‘impair’ requirements.” Iowa Urils. Bd., at 392. Indeed, the FCC itself 

has warned the Supreme Coun against proposals to “foist most of [the unbundling 

decision] on the stale commissions in individual arbitrailon proceedings,” grven that 

“Secfion 25l(d)(2) does not. by ifs terms, even speak to [heir role ” fowa Urils. E d ,  1998 

- 8  



FCC S.  Ct Reply Br. 43. It would be entirely inconsistent with the Act and the FCC’s 

prior statement on the states’ role for the Department to accept jurisdiction over Geminl’s 

Petition for unbundling of the HFC network. 

The FCC’s prior decision nor to order the unbundling of HFC preempts any state 

commission decision to require it. The FCC has struck a particular balance of competing 

interests - and will soon stnke a new balance in the Triennial Review - that preempts any 

attempt by a state commission to smke that balance differently. At the very least. in the 

absence of express authonty delegated by the FCC. this Department has no authority to 

grant Gemini’s Petition. 

B. Gemini’s Petition Is Untimelv And Does Not Otherwise C o m ~ l v  With 
Federal Law 

Gemini’s Petition must be dismissed as i t  does not comply with Section 252(b) of 

the Act. Gemini admits in its Petillon that, on June 25, 2002, Gemini requested 

negotiations with the Telco pursuant to 47 U.S.C. §§251(c)(l). 251(c)(3) ond 2?~2(a)(1).~’ 

Gemini terminated the negotiations when an impasse was reached on its UNE request. 

Pursuant to Section 252(b), i n  order to resolve an impasse reached i n  a negotiation 

conducted pursuant to Section 252(a)( I ) ,  either party must petition the Department to 

arbitrate the outstanding issues. Section 252(b)( 1) requires that the party requesting 

arbitration must file the request with the Department “[dluring the penod from the 1351h 

to the 160Ih day (inclusive)” after the date the Telco received the request for negotiation. 

Section 252(b)(Z)(A) requires that,  at the time the peiitron 10 arbirrate IS submitted 10 the 

Depaflment, the petitioning pairy must submit all relevant documents concerning the 

Gemini Permon ai 10.1 1 20 
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unresolved issues, the position of each of the parties with respect to those issues, and any 

other issue discussed and resolved by the parties. 

Despite admitting that the negotlations were conducted pursuant to Section 

252(a)(I), Gemini failed to follow the procedural requirements of Section 252. Gemini 

failed to file the petition to arbitrate the open issues within the “arbitration window” that 

extended from November 7, 2002 to December 2. 2002, inclusive. Gemini also ignored 

its statutory obligation as the petitioning party to submit all relevant documents 

concerning the unresolved issues, the position of each of the parties with respect to those 

issues, and any other issue discussed and resolved by the parties. Gemini cannot invoke 

Section 251 to compel the Telco to negotiate with Gemini and then ignore the dispute 

resolution established by Congress in Section 252. 

Once the parties initiate negotiations pursuant to the Act, if  they have unresolved 

issues they have three options - they can ask the state commission to participate in  

negotiations as a mediator pursuant to Section 252(a)(2); they can submit any unresolved 

issues to arbitration pursuant to the procedures set forth in Section 252(b); or they can go 

their separare ways.” They cannot, as Gemini has attempted, submit the dispute to a 

state commission outside of the starurory time penod or without complying with the 

procedural requirements of Section 252(b). 

The duties imposed on incumbent cariiers cannot be divorced from the procedures 

created to enforce them. A p m y  must. therefore, follow the statutory requirements for 

involung state commission review under Section 252. The FCC’s regulations confirm the 

authonry of state commissions to resolve disputes arising out of interconnection 

Aflonrrc A(lronce Telecommun~coi~uns. Inr u Bell Ai/mfidc,  2000 U.S Disi LEXlS 19649. ( E . D  N.Y 
21 

Apr 17.  2ooO). a1 ‘1 1-12 .  and n 4 

IO 



negotiations. "As a practical matter, sections 25 1 and 252 create a time-limited 

negotiation and arbitration process to ensure that interconnection ageements will be 

reached between incumbent LECs and telecommunications carriers." Local Competition 

Order, at 16005, ¶1024.22 

The Department expressly recognizes the preeminence of the Act, and its 

application to Title 16 proceedings. in the standing Procedural Order issued by the 

Department in arbitration procedures conducted by the Department pursuant to the 

1.1 Purpose. This Procedural Order establishes the 
procedures for dispure resolution and approval of awards 
regarding interconnection. service or network elements 
between [CLEC] and The Southern New England 
Telephone Company (SNET). pursuant to the Department 
of Public Utility control's (Department) authority under the 
Federal Telecommunications Act of 1996. and Title 16 of 
the Connecticut General Statutes (Conn. Gen. Stat.). 
Secrions of the Federal Telecommunicarions Act of 1996 
(FTA or Act) deJne and esrablish procedures for 
arbitration procedures conducted by rhe Deparfrnenr 
pursuant io the Act The Act itself imposes strict. 
compressed timelines for arbitrations conducted under the 
Act. This procedural order is designed to accommodate the 
strict rimelines under the Acr. The Arbitrator shall have 
specific case management and time management duties to 
ensure the adherence to the federally mandated timeline. 

Department Procedural Order Section I .  I (emphasis added ) 

Firs! Report and Order, Inrplemenraliori ofihe Local Contpeririorl Provisions in the Telecornnlunicarions I? 

Acr o/ 19%. 1 I FCC Rcd 15499 (1996) ("Lucal Compeririou Order"), niodijied on recon , I 1  FCC Rcd 
13042 (1996). vacared r r r  parr. Iowa Urrls Bd Y .  FCC. 170 F 3d 753 (8Ih Cir 1997). n r d  in p a n ,  rcw'd in 
pon strb nom . AT&T Corp v Iowa Uuls Bd , 525 U.S 366 ( 1 9 9 9 ) .  decisiori or1 reniond. Iowa Urds. Ed Y. 

FCC. 2 19 F 3d 144 (8Ih Cir 2000). offd vi pan. rev'd in p a n  rub nom . Vel-tori Conimurircarrorrs Inc 11. 

FCC. 1-71 S CI 1646 (?GO,) 

See. e s . CabLighllSNETlArbiriarion ADJ VYM. Perrriort ofCablevision Ldghrporh-CT. Iric for 
Arbrrrorioir i i d e r  rlir Teleconrrnunrcarions Arr of 1996. Depximenr Procedural Order, Ju ly  30. 1002. see 
also ATTlSNET Arbilration AID VY M. Applrcarrori o j A T & T  Conmimicarions of New E,rglorrd, lrrc for  
Arbrriorroii o/ Unresolved Issues wrrlr The Soii1hcrn Ncw Englarid Telephone Corrlporl!. Depnrimeni 
Procedural Order. June 27. 2001. Global NAPslSNET Arbiiraiion AJD sah. Periirorl o/CloBol N.4Ps. lric 

/ o r A r h r ~ a i i o ~ i ,  Deparrmenr Piocedurnl Order. April 19. 2001 

:1 



Conn. Gen. Stat. §16-247b(a) requires that any unbundling be “consistent with 

federal law.” The Depanment’s Procedural Order Section 1 . I  clearly recognizes that any 

dispute resolution regarding network elements is subject to the procedures for arbitration 

established by the Act, including those invoking the Department’s authonty under Title 

16. Any proceeding to unbundle the Telco’s network under Title 16 is completely 

subordinate to the requirements of the Act. Because Gemini’s untimely and otherwise 

incomplete Petition fails to satisfy the requirements of §252(b), the Petition must be 

dismissed. In the alternative, without waiving its objection to the Department’s 

junsdiction over the non-telecommunications facilities. the Telco I S  willing IO permit the 

Department to act as a mediator pursuant to Section 252(a). 

111. GEMINI’S PETITION MUST BE DISMISSED BECAUSE IT  IS 
INADEQUATE ON ITS FACE 

Conn Gen. Stat. $16-247b(a) only authonzes the Depanmenl to“initiate a 

proceeding to unbundle a telephone company’s network, services and functions that are 

used 10 provide relecommunicarions services and which the department determines, after 

notice and a heanng, are i n  the public interest, consisrenf wirhfederd law and are 

technically feasible of being tariffed and offered separately or in combinations.” 

(Emphasis added.) Similarly. federal law defines network elements as a “facility for 

equipment used in the provision o~re/econiniu,iicurion service ” (Emphasis 

In its Petition, Gemini asks that the “entire HFC network” be ~nbundled.~’  As 

previously recognized by the Depamnent i n  pnor decisions concerning the HFC network, 

?a This definirion is adopied i n  Conn Grn S i d t  5 16.217, i (b)(7~ 

Gemini Petition ar I I ’’ 



portions of the HFC network were not “used to provide telecommunications,” including 

the coaxial distnbution plant.26 Therefore. the “entire HFC network“ is not subject to 

unbundling under §251(c)(l) of the Act or Conn. Gen. Stat. §16-247b(a). 

[BEGIN GEMINI PARA. 2 PROPRIETARY] 

[END GEMINI PARA. 2 PROPRIETARY] The Telco is not 

askmg that Gemini be required to specify the exact location of the requested WE. such 

as between Central Office 1 and Central Office 2 or between Pole 1 and End User 1. 

However, Gemini must identify the features or functions of the HFC network i t  is 

requesting with the same degree of specificity as the UNEs already defined by the FCC. 

Before permitting this matter to proceed, the Depanment should order Gemini to specify 

the features or functions i t  wants unbundled with the same degree of specificity used by 

the FCC in the descriptions of UNEs in the Lorn1 Cornperition Order. 

Gemini states that the only relevant inquiry according to FCC rules is whether 

“the failure to provide access to such . . . element[] would impair the ability for the 

[CLEC] seeking access to provide the services that i t  seeks to offer.”2’ While the Telco 

does not agree that this is the only relevant inquiry when determintng whether a CLEC IS 

Ib See Ins I3  and 14 supra 

Gemini Periiion 31 5 17 
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entitled to further unbundling. the Telco agrees that i t  is a relevant inquiry; and, yet. 

Gemini has depnved the Department of the information necessary to conduct this very 

inquiry. The Department requires specific information from Gemini before the 

Department can detemune whether i t  has jurisdiction i n  the first place or whether the 

request is moot because the Telco currently provides the requested UNE. The 

Department needs specific information, not broad demands to “unbundle the entire HFC 

network” to determine whether the requested UNE meets the statutory requirements of 

$251 of the Act and Conn. Gen. Stat. §16-247b(a). Without such specificity, the 

Department and the parties may engage in protracted proceedings only to discover, after 

wasting everyone’s time and resources, the Depanment has no authority to order what 

Gemini seeks. Therefore, the Department should dismiss Gemini’s Petition on the 

grounds that i t  is inadequate on its face, or in the alternative. require Gemini to amend the 

Petition to comply with $252 of the Act and to provide specific information to the 

Department that defines exactly what features or functions of the Telco’s 

telecommunications network i t  needs, and why those needs are not satisfied by existing 

UNEs to ensure that the request meets the “necessary and impair” standard. 

IV. THE PETITIOK MUST BE DISMISSED AS M O O T  TO T H E  EXTENT 
THAT I T  SEEKS UNBUNDLING OF T H E  HFC FIBER 

Gemini’s request I S  moot to the extent that i t  seeks unbundled fiber because the 

Telco already provides UNEs that satisfy this request 

In  its Petition. Gemini states’ “[the Telco] must grant the same quality and 

quantity of access to UNEs to Gemini that i t  granted to its affiliate SPV.”28 I f  that I S  the 

28 Gemini Pelifion ai 7 
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standard that Gemini seeks to apply, the Telco is not required to provide any UNE to 

Gemini because the Telco provided no UNEs 10 SPV. As the Department is well aware, 

Tier One and Tier Two of the HFC network consisted of tanffed transpon services over 

the telecommunications network from the headend to and between the central offices.29 

Like any other carrier. Gemini may request these tariffed services. 

If Gemini does not want the tanffed service, i t  is free to resume interconnection 

negotiations and request dedicated transport3’ or dark fiber3’ between Telco’s central 

officeslswitches. If Gemini wants to use fiber in the telecommunications network 

between the central office and an end user, i t  is free to resume interconnection 

negotiations and request the dark fiber UNE. If Gemini wants access from the 

telecommunications network to an end user, i t  i s  free to resume interconnection 

negotiations and request the loop UNE Gemini is not free under the Act to come to the 

Depanment and demand new U N E s  when existing UNEs will satisfy their legitimate 

telecommunications needs, especially without first negotiating with the Telco and fully 

complying with $252 of the Act 

V. THE PETITION MUST BE DISMISSED TO THE EXTENT THAT IT 
SEEKS UNBUNDLING OF THE TELCO’S HFC NETWORK NOT USED 
TO PROVIDE TELECOMMUNICATIONS 

I t  i s  well settled that the Depanment, as an administrative agency, must act 

stnctly within its statutory authon[y. Casrro v. Viera, 207 Conn. 420,428 (1988). 

“Adrninrs[ralive agencies are tnbunals of Iirniled jurisdiction and fheirlunsdiction IS 

~ 

29 Fionclrise Relmqrrishnrerr[ Derision at 20. 3 I 

See Telco’s Connecrlcur Access Service Tariff. Secilons 18 2 and 18 6 10 



dependent entirely upon the validity of the statutes vesting them with power and they 

cannot confer jurisdiction on themselves.” Id. In short, an administrative agency like the 

Department cannot act “unless i t  does so under the precise circumstances and in the 

manner particularly prescnbed by the enabling legislation.” Hall v. Gilben and Bennerr 

Manufacruring Co., 241 Conn. 282,291 (1997) (citation omitted; internal quotations 

omitted). As the Department itself has recognized: 

Subject matter jurisdiction involves the authority of a court 
to adjudicate the type of controversy presented by the 
action before i t  . . . . ‘It i s  a familiar principle that a court 
which exercises a limited and statutory jurisdiction is 
without jurisdiction to act unless i t  does so under the 
precise circumstances and in the manner particularly 
prescnbed by the enabling legislation.’ Figueroa v. C & S 
Ball Bearing. 237 Conn. 1, 4 (1996). quoting Caslro v. 
Viera, 207 Conn. 420, 427-30 (1988). ‘This concept, 
however, is not limited lo couns. Administrative agencies. 
. . are tnbunals of limited junsdicdon and their jurisdiction 
is  dependent entirely upon the validity of the statutes 
vesting them with power and they cannot confer 
jurisdiction upon them~elves.’~’ 

Similarly. when i t  granted SPV’s application to relinquish its franchise, the Department 

expressly recognized the limits of i t s  Jurisdiction with respect to the Telco’s assets slating 

that i t  “fully understands [the] limits of the Telco’s legal obligation under federal law to 

suppon unbundling and collocation.”” 
_. 

The Depanment’s authority to unbundle denves from the Act - not from Conn. 

Gen. Stat. $16-247b.34 No provision in the Act provides the Depanrnent withJunsdiction 

Frnrichrse Applrcnrron Decrsioii a i  5 (ciiations omiried) crrrng Frnnchrse Applicnfion Pi-oceeding. 12 

Decision. May 23. 1996. ai 10-1 I 

Froticlirse Relr~iqorshmenr Decision 81 3 I 

AT&T Coninirrnrcofrons v BeilSoirrli Telecomuis , Inc . 23s F 3d 636.646 (5th Cir. 2001) (ciie[ions 
ornilled). see also MCI Telecoiiiniuriicorro,is. 2 16 F >d 31 934. 9 3  (10th Cir 20001 (seciion 252 “allows a 
stale to choose whether I I  will  participate In the Federal regulatory scheme” and. ”with the pa,sJpe of [he 

1) 

,a 
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to unbundle the Telco’s non-telecommunication assets to any person. Section 25 l(c)(3) 

only requires the Telco to provide network elements to a carrier for the “provision of 

telecommunications service.” The term network element is defined in  §153(29) as a 

“facility for equipment used in rhe provision oftelecornrnunicarion service.” (Emphasis 

added.)” The Department has already made the factual determination that portions of 

the HFC network were not used to provide telecommunications. Therefore, based on the 

federal and state statutes, the Department has no authority to compel the Telco to 

unbundle those portions of the HFC network that the Department previously recognized 

were not used to provide telecommunications. which includes all of the coaxial 

dislnbution plant. Moreover, Gemini could never prove that its request to unbundle such 

facilities would meet the necessary and impair standard of §251(d)(2), as the Telco 

already provides access to its network and end users using existing UNEs that satisfy any 

legitimate need Gemini has to connect its end user to the Telco’s telecommunications 

network 

The Gemini Petition erroneously states that the “Department itself has already 

tacitly recognized the HFC network formerly utilized by SPV as a telecommunication 

network Subject to regulation “j6 Nothing could be further from the truth. The 

Department expressly recognized that the coaxial distnbution facilities were not used for 

telecommunications nor pan of the telecommunications network when i t  accepted the 

1996 ACI. Congress essenually iransformed [he reiularion o f  re;ul.ii phone 5ervicr from a11 otherwise 
permiwble siaie activity into a federal priiiuiiy”). Bel/  4 r l o 1 1 r r ~ - P e r l r l s ~ l l ~ n ~ l l n .  21 I F j d  31 510 I”Bccousc 
Congress validly lerrninaled rhe staies’ role in regulailnf Iocd telephone competiiion and. having done so, 
then perrniiied the states lo resume a rule in ihai process. the sirlie coinmissi~n’s auihoriiy iu r cp la i c  
comes from 5 252(b) and (e). nor from iis o\rn bovcreign .tuihoriry”) 

1, This definiiion i s  adopted In Conn Ccn  Siot  $ ? l i x b ) ( 7 )  

Gemini Petition a i  9 36 



Telco’s allocation of [BEGIN TELCO PARA. 2 PROPRIETARY] 

TELCO PARA. 2 PROPRIETARY] of the coaxial distribution plant to SPV because it 

was not used to provide telecommunication  service^.^' Moreover, the Department 

expressly recognized the limits under federal law to support ~ n b u n d l i n g . ~ ~  

[END 

In  fact, Gemini’s entire reliance on the Franchise Relinquishmenr Decision is 

completely misplaced because Gemini is not certified to provide video services in the 

State of Connecticut. Just as the Department refused to entertain Connecticut 

Telephone’s request in that docket because Connecticut Telephone did not possess the 

requisite CPCN, so the Department must reject any attempt by Gemini to play on the 

sympathies of the Department in the guise of a CATV provider. Therefore, Gemini 

cannot rely on the Department’s statements concerning negotiations for end-to-end 

connectivity between the Telco and video service providers. 

The federal and state enabling statutes are clear that Gemini is not entitled to any 

ponlon of the HFC network that are not and were not “used to provide 

telecommunication services ” Therefore, the Depanment should dismiss the Petition to 

the extent that Gemini is aslung that the coaxial distnbution plant. or any other portion of 

the HFC nerwork used solely for CATV services, be unbundled. 

” See Ins 13 and 14 supra 

3 8  Froiicli i~e Re1111qi~ishr11enf Decision 21 3 1 
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VI. IF THE DEPARTMENT DOES NOT DlSMlSS THE PETITION, 
ALTERNATIVELY THE DEPARTMENT SHOULD STAY THIS 
PROCEEDING PENDING THE FCC'S COMPLETION OF ITS 
TRIENNIAL R E  VI E W 

To the extent the Department determines the unbundling rules apply to Gemini's 

Pention, which the Telco disputes. the Department should stay any action on Gemini's 

claims pending the FCC's imminent rulemaking. On December 12.2001, the FCC 

initiated a proceeding to "undertake a comprehensive evaluation of [the] unbundling 

rules." Notice of Proposed Rulemalong. CC Docket No. 01-339. Review ofthe Section 

251 Unbundling Obligations of Incumbenl Local Exchange Carriers. 16 FCC Rcd 22781. 

'pl (2001). In  particular, the FCC has sought in this proceeding - known as the Triennial 

Review - to "ensure that our  regulatory framework remains current and faithful to the 

pro-competitive, market-opening provisions of the 1996 Act in  light of our experience 

over the last two years, advances in technology, and other developments in  the markets 

for telecommunications services " Id. 

In  light of the D.C. Circuit's USTA decision vacating and remanding the 

unbundling provisions of the FCC's UNE Remand Order.'' the legitimacy of the current 

unbundling rules is in serious doubt While i t  is true that the D.C. Circuit has stayed its 

order to vacate the unbundling rules, that stay will expire on February 20. 2003,'' the date 

by which the FCC has committed to releasing its order in the Triennial Review 

I9 Third Repori and Order and Fourih Further Nolice of Proposed Rulernoking. lniplenlerrrorro!i of rlie 

Reinorid 01-der"), perirlom for  review groitred. Unired Smrrs Teleconi Asr'ri I, FCC. 290 F 3d 4 15 (D C. 
Cir 2002). peririon for  relieorrng denied. Untied Srorrs Telecom Ass',, v FCC. Nos 00-1012. rr nl . 2002 
U.S App LEXIS 18823 (2002). lrmrredsroy gronrrd. Order. Nos 00-1015 and 00-1025 (D C Cir Dec. 2 3 .  
2002). perrrronfor c u r  pending. WorldCom, lric v U n m d  Srores Telecom Ass' l r .  No 02.958 (U S tiled 
Dec. 3. 2002) 

b c o /  Coniperrrroir P I - O I . I ~ I O I I J  o/rlic Telecorrmlrrnrcarro,rs Aci 011996, lj FCC Rcd 3696 (1999) ("UNE 

.O Order. UuiredQores Teleconi Ass 'n  v FCC. Nos 00-1015 and 00-1025 (D C Cir Dec 23,2002) 
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Proceeding. Whatever the FCC ultimately decides to do in the Triennial Review 

Proceeding, one thing is certain: the old rules of the LINE Remand Order will no longer 

be in effect and the scope and nature of the Telco’s unbundling obligations will be 

governed entirely by the FCC’s new order. In light of that, together with the fact that the 

revised rules will be issued in less than six weeks, if the Department does not dismiss the 

Petition, i t  makes absolutely no sense for the Department to proceed to consider Gemini’s 

extraordinary request for unbundled access to an entirely new category of facilities. For 

the Department to initiate proceedings as suggested by Gemini before even knowing what 

unbundling standards to apply or what network elements the FCC believes would satisfy 

such unbundling standards would be extraordinarily wasteful and would accomplish 

nothing other than protracted litigation over hypothetical questions. And, the very issues 

that Gemini requests this Department to consider could very well be resolved, or recast, 

as a result of the FCC’s Triennial Review order The Telco respectfully suggests that the 

Department should avoid applying a test today that will no doubt change i n  a matter of 

weeks. At the very least. therefore. the Department should stay this proceeding pending 

the FCC’s completion of the Triennia[ Review Proceeding 

VII. THE DEPARTMENT SHOULD ISSUE PROCEDURAL ORDERS 
BIFURCATING THE ISSUES AND CONTROLLING DISCOVERY TO 
ENSURE THAT THE DEPARTMENT AND THE PARTIES DO NOT 
WASTE RESOURCES ON ISSUES OVER WHICH THE DEPARTMENT 
HAS NO AUTHORITY 

Pending ihe Depai~menr’s ru l ing  on the Telco’s Motion 10 Dismiss and the related 

41 legal issues, the Depanment should issue a procedural order bifurcating the issues and 

4 ,  B y  [his suggesrton. the Telco does no1 w a ~ v e  tis oblecuon io [he Depar[menr’sJurlsdtcllon i n  rhls 
mailer 
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controlling discovery. Gemini agrees that the matter should be bifurcated with the legal 

issues considered first.42 Therefore, based on the agreement of the parties the 

Department should issue a procedural order bifurcating the issues. The first phase should 

address the legal issues related to Gemini's request to unbundle the HFC network, 

including the Telco's challenges to the Petition and the Department's jurisdiction. The 

second phase, if  necessary, should address any issues that require discovery and an 

evidentiary hearing, including Gemini's request for a cost.study, inventory and a 

determination of whether Gemini's request is technically feasible and satisfies the 

necessary and impair standard. 

Therefore, pending resolution of the legal issues presented by Gemini's Petition, 

the Telco should not be ordered to conduct an immediate inventory of the HFC plant. 

Gemini contends that an inventory is necessary to address the legal issues. Specifically. 

Gemini alleges that the Department needs to know the specific components of the HFC 

network as well as the location, number and uses of those  component^.^^ This is Just 

plain sil ly and underscores the difficulty that the Telco has had throughout the 

negotiations, which were a frustrating exercise in hide the ball. [BEGIN GEMINI 

PARA. 2 PROPRIETARY] 

[END GEMINI PARA. 2 PROPRIETARY] 

The Department can determine whether Gemini is entitled to the requested 

unbundling once Gemini complies with the unbundling requirement - identifying what 

4: Gemini Response IO the Telco's J a n u a r y  10.2003 Response IO Gern~nl's Permon. Jan 13.2003 

'? / d  
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type of facilities, features or functions i t  requires and how it meets the “necessary and 

impair” standard. The legal issue is a generic issue that does not require any specifics 

about numbers or location. The location and number of facilities or condtion of the 

facilities is irrelevant to the legal question of whether the Telco is required to unbundle 

such facilities, features or functions in the first place. Whether the Telco has  coaxial 

cable between Pole 1 and Pole 2 is totally irrelevant to the generic question of whether 

the Telco is required to unbundle coaxial cable that IS not used for telecommunications. 

Whether the Telco has fiber between point A and point Z is totally irrelevant to the 

question of whether the Telco’s existing UNEs satisfy the requirements of Gemini or 

whether the Telco is required to unbundle fiber genencally. First, a carrier submits to the 

Telco a bona fide request for a new UNE that specifically describes the ponions of the 

Telco’s network and the features and functions that i t  desires, which are then negotiated 

into a new interconnection agreement or added to an existing interconnection agreement. 

Then and only then does the carner specify how many and where i t  wants the generic 

UNE. Pnor to that time, the Telco is under no obligation to disclose information as to 

where specific UNEs are available 

the FCC’s rulings, then decides whether a genenc requesr for a UNE satisfies the legal 

requirements of the Act and Conn Gen Stat. 9247b(u). Therefore, the Department 

should issue a procedural order that the Telco is not required to provide an Inventory unt i l  

after the Issue of what I f  anything must be unbundled is determined. 

I f  il dispute anses. the Depanment, consistent with 

14  
Because [he Depariment may deiermine thai Gemini I S  nor enillled to some or a l l  of fhe UNEs that 11 i s  

requesting. poriions of the inveniory of ihe HFC plan1 may be wholly lrrelevanl io [his pruceedlnp In  that 
case, there IS no reason for any person to have access IO any information about those portions o f  ihr p h i  
Nor IS [here any reason for the Telco io be required 10 expend [he time and expense required IO prep;ire 
such an inventory 
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The question of whether Gemini is entitled to the requested unbundling is a pure 

legal question. Therefore, the Department should issue a procedural order stating that the 

matter will be handled by briefs, without the need for any discovery or evidentiary 

heanngs. In the alternative, the Department should limit discovery in phase one only to 

matters directly related to the legal issues presented, specifically excluding any discovery 

related to an inventory of the HFC plant. 

VIII. CONCLUSION 

The Depanment cannot achieve the goals stated in Conn. Gen. Stat. 8 16-247a by 

ignonng the federal statutory scheme required for the negotiation and arbitration of 

disputes concerning UNEs. Yet, that is precisely what Gemini’s Petition requires the 

Department to do. 

As demonstrated above, the Department does not have the jurisdiction to effect or 

order the unbundling of the “entire HFC network,” portions of which the Department has 

already determined were not used to provide telecommunications. Nor does the 

Depanment have junsdiction to entertain this untimely and incomplete request to 

arbitrate a dispute, which the Petition admits anses under negotiations conducted 

pursuant to $s$251 and 252 of the Act. Even i f  the Depanment had jurisdiction, i t  would 

have to dismiss the Petition, as untimely, inconsistent with federal law, inadequate on its 

fact. and moot. 

For these reasons and the reasons set forth in this Motion, the Depanment should 

dismiss the Petition. In the alremative and. ai a minimum, the Department should stay 

this proceeding pending the FCC’s decision by February 20. 2003 in the Triennial Renew 

Proceeding. as some or all of the issues raised by the Petition may become moot, or at the 
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very least, the Department's role in unbundling the telecommunications network will be 

clarified. 

If the matter is permitted to proceed, the Department should issue a procedural 

order to: (1) require Gemini to amend the Petition to identify (a) the features and/or 

functions of "the entire HFC network" that it seeks io unbundle, (b) how the requested 

UNE will be used for interconnection andor access to the local telecommunications 

network. and (c) why the existing U N E s  offered by the Telco do not satisfy Gemini's 

needs; (2) bifurcate the proceedings into two phases with only the legal issues addressed 

in phase one and Gemini's request for a cost study and inventory addressed in phase two; 

(3) order that phase one, which only addresses legal issues. does not require any 

discovery or heanngs, but will be resolved based on bnefs submitted by the parties; (4) if 

any discovery is permitted in  phase one, limit discovery to information specifically 

required to resolve the legal issues; and (5) deny Gemini's request for any inventory in 

phase one as unnecessary to the resolution of the legal issues of whether unbundling is 

required, deferring such discovery until phase two 

Respectfully submitted, 

THE SOUTHERN NEW ENGLAND 
TELEPHONE COMPANY 

A 

By: 

January 2 I ,  2003 

New Haven. Connecticut 06510 
Tel: (203) 771-21 10 
Fax: (203) 771-6577 
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